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Attn: Arthur A. Oshiro

from:Senicr Technician Reviewer
Tax Shelter Branch CC:TL:TE

subject il - statute of Limitaticns

This memcorandum is in response to your May 31, 1989, request
for rost-review of an adviscry copinicn issued by your office
regzrcéing the above-menticned cacse. : _

ICEUES

l. Whether the statute of limitations is open for assessing
a non-TEFRA partnership adjustment under a valid Form 872-A
indefinite statute extension, even if the statute of limitations
has expireé with respect to the TEFRA partnership item?

2. Vhether the statute c¢f limitations is open fer
assessment of an agreed TEFPA partrership item uncer a valid Form
€72-A, even though the Service did not specifically identify the

o TEFRA partnership item in the Form 872-A and failed to assess the
o agreed tax deficiency arising frem the TEFRA partnership item
within the one year period provided by I.R.C. § 6225(f)?

CONCLUSIONS

1. We agree with ycur conclusicn that the Service may
assess a deficiency arising from & non~TEFRA partnership
adjustment notwithstanding the fact that the statute of
limitations has expired with respect tc a TEFRA partnership item.

2. We disagree with vour conclugion that the Service may
meke arn-zessessment of an acgreed TEFRA partnership item since the
fervice failed to make the acsescpert within the one-year
statutory period of section 6229(f). The Form 872-2 executed Lty
the parties did not extend the statutory period for assessment of
the nonpartnership items because it did not include specific
language referencing partnership items.
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FACTE

The taxpavers, NN - :ircC lcsses or
their I individuzl income tax return for twe partnershirs, cre
a TEFRA partnershi ) and the other & rncn-TEFR2Z
partnership . The Service conducted audits
of the partnerships and &isallewed losses for both partrerships.
The TEFRA and nen-TEFEAZ items were examined and handlec
separetely ir eccecrdence with existing rprocedlires cr the
processing cf TEFRE &nd¢ non-TEFRA items.

the FE: < o of the meny pattnershiﬁiis audited
" 1]
- c

by the Service in the tax shelter procject knewn as n
in connection with the audit ¢f the

October 7, 1985,
MR, - Scrvice timely obteined an indefinite statute
extersi using Form 872-2, Speciel Ccrnesert tc Extend the Time tc

on
Rgsess Tox.

The ie cre of the wany partnerships

audited by the Service in the tax shelter preject kncwn as "IN
". The is a calendar year partnershirc.

]
T ertnershiyp was ¢ra 2 xtension of time for filing its
ﬁ tax return. Gnm the taxpavers ezecuted &
Form 1SCZ, Ferort ¢f Incdividual Inccme Tax Exzrinaticn Changes,
and a Form 806, Closinc Acgreement, in an attempt to settle the .
DR i < uc<. An authorized representative of the
Service executed the closing agreement on behalf of the Service
cn . The Service has never assessed the tax
shown ¢n the Form 1902, and more than one year has elapsed since
the taxpayers and the Service entered into the clesing acreemnent.
At the tire the partnership items became nonpartnership items as
a result of the closing agreement, the statutory period for
assessing nonpartnership items was open under the indefinite
statute extension acgreement. The extension agreement did not
provicde srecific lerguage referencing partnership items.

DISCUSSION

With respect to the first issue, the taxpayers executed a
valid Form 872-A, Special Consent to Extend the Time tc Assess
Tax. The Form 872-~A effectively extended the statutory reriod
for assessing non-partnership items even though the statutory
period fcr asseseging partnership items had alrezdy exzpirec. The
statutcry pericc for assessing ncnrartrership items is previced
in section 6501. The statutory period for assessing TEFRA
partnership items, however, is provided in section 622%(a).
Section 6229(a) sets out a separate period of limitations for
partnership items, while section 6501 refers only to
nonpartnership items. Ve zc¢ree with your conclusicr that the
expiraticr cf the statutory pericd fcor assessing partnership
iteme has nc irpasct on the Service's ability to assess any

LI




nonpartnership items. 2Eccordingly, the statute of limitaticns is
ocpen for the issuerce ¢f a statuteory notice of deficiency and the
assesswent of the ceficiercy attrikutable to the renpartrershir
item since the execution of the Form £€72Z-2 effectively exntencec
the statutcry pericd.

With respect to the second issue, we kelieve that the
statutory reriod for assessment has expired. The facts incicate
that the Service ané the taxpayers erntered intc & clesing
acreenert., This closing acreenert wee erxecuted c¢n hebelf ¢f the
Service cv I ccc:icr 6231(b) provides ip
pertinent part that a partrerslip iten will ke cenvertecd tc &
nonpartnership item for a particular partner as of the cdate the
Service and the partner enter intc a settlement agreement with
respect to such items. Sectior 6229(f) is tle specific prevision
in the TEFFE statute of lipitaticrs feor ccrverted items. TItems
which tecome nonpartrership items must le @csecced witrin cne
year after the date on which the items beccme nonpeartnership
items. In the present gzs S i should have assessed the
cornverted items befcore M The Service 1isg,
therefcre, precluded from & eirc the converted items lLeciure
the statutcry pericd tes erx

m o
ﬁ-l
.

The Form 872-k executed Cdid not extend the statutory pericd
for assessing nonpartnership items. The Form 872-E was executed
rursuant to secticn 6501 (c¢c)(4). Anv extensicn under secticon
6501 (c) (4} must expressly provide that it extends the pericd to
gssess tax attributable tc partnership items. I.E.C. _

§ 622¢(b)(2). Therefore, & cererel extensicn agreement with =2
rartner vrder secticn 65C1{c)(4) without specific languace
referencing partnership items will not extend the TEFRA statute.
In addition, where the extension specifically references TEFRA
partnership items, the Service's peosition is that the period of
limitations will be extended notwithestancéing the fact that the
items subsequently ccrnvert to ncrpartrersbip items. ERccordingly,
if the Form 87Z-B had expressly provided that it extencded the
period c¢f limitations for assessing partnership items, the
Service could have ascessed the items subseguent to their
conversion to nonpartnership items.

Unlike the statutory pericd urder section 6222(b)(2), the
execvtior ¢f & Fcrr £72-2 agreement tc extend the period of
limjteticens for ranypertrership items will nct serve to extend the
perioé of limitaticns of section 6229(f). R2lthcuch ve acgree with
your conclusion that the one year statutory pericd of section
6225 (f) may be extended pursuart to an amendment previded by the
Technical and Miscellszreous Revenue Act of 1988, that amerndment
22 rot vet Leen inpplemented irstitutionally. We kelieve the
TRFER erencrent tc secticp €622S(f) reguires a specific agreemert
tc extend the one year period of limitations with respect tc
converted partnership items. 1In order to implement the




amendment, the Service hes crezted a nevw fcrm, Form 872~F, which

must Le executed tc extend the statutory period of secticon
§22¢(f). Form 872-F, hcwever, will nct be cdistrikbuted until the

» . - . - + . = 2
requicite Celegaticn crder is executed.l/

If vou beve ery cticre recarding this metter, please

GLE
contact vVade Water s at (FTS) 466~~ 86,
g f;?< //Zf/ /C -véﬁf’\

CURTIS G. WILSCHN

1/ Until the delegation order approving Form 872-F is issued,

the statutcry period¢ for assessinc nonpartnership items car cnly
te extended purstart to section 6501(c)(d) where tlhe extersicn

ecreerent rakes specific reference t¢ partnership items.




